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PER CURI AM

Beresford Davis seeks to appeal the district court’s orders
denying his 28 U S.C A § 2255 (West Supp. 1999) notion and his
“Motion to anend findings, nmake additional findings, and set aside
judgrment” putatively filed under Fed. R Cv. P. 52(b).!

Addressing first Davis’ appeal fromthe denial of his § 2255
notion, we dismss for lack of jurisdiction because Davis’ notice
of appeal was not tinely filed. Parties are accorded sixty days
after entry of the district court’s final judgnment or order to note
an appeal where the United States is a party, see Fed. R App. P.
4(a)(1)(B), unless the district court extends the appeal period
under Fed. R App. P. 4(a)(5) or reopens the appeal period under
Fed. R App. P. 4(a)(6). This appeal period is “mandatory and

jurisdictional.” Browder v. Director, Dep’'t of Corrections, 434

U S 257, 264 (1978) (quoting United States v. Robinson, 361 U S

220, 229 (1960)).
The district court’'s order was entered on the docket on

August 9, 1999.2 Davis' notice of appeal was filed on Novenber 5,

! Gven Davis' request that the district court “set aside
judgnent,” we construe this also as a notion under Fed. R GCv. P.
60( b) .

2 Although the order from which Davis appeals was filed on
August 6, 1999, it was entered on the district court’s docket sheet
on August 9, 1999. August 9, 1999, is therefore the effective date
of the district court’s decision. See Fed. R Cv. P. 58 and
79(a); see also Wlson v. Murray, 806 F.2d 1232, 1234-35 (4th Cr.
1986) .




1999.3 Because Davis failed to file a tinely notice of appeal or
to obtain an extension or reopening of the appeal period, we deny
a certificate of appealability and dism ss the appeal .*

Addr essi ng Davi s’ appeal fromthe denial of his Rule 52(b) and
Rul e 60(b) nmotion, we find no abuse of discretion, and accordingly
affirmthe district court’s denial. W dispense wth oral argunent
because the facts and | egal contentions are adequately presented in
the materials before the court and argunment would not aid the

deci si onal process.

AFFI RVED |N PART, DI SM SSED | N PART

3 For the purpose of this appeal we assune that the date
appearing on the notice of appeal is the earliest date it could
have been given to prison officials for nailing. See Fed. R App.
P. 4(c); Houston v. Lack, 487 U S. 266 (1988).

4 Although a tinely notion under Fed. R Civ. P. 52(b) or Fed.
R Gv. P. 59(e) will toll the running of this appeal period
pendi ng resol ution of the notion, we find that Davis’ notion, filed
on Sept enber 22, 1999, was outside the ten-day period prescribed in
t hese rul es.



